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34 DODD v. JONES. 

ment is passed (not founded upon a bill of exchange or promissory 
note), cannot even with the consent of the creditor be discharged 
by mere payment by the debtor of a smaller amount in money in 
the same manner as he was bound to pay the whole." I am inclined 
to think that this was settled in a court of the first instance. I 
think, however, that it was originally a mistake. 

What principally weighs with me in thinking that Lord Coke 
made a mistake of fact is my conviction that all men of business, 
whether merchants or tradesmen, do every day recognise and act 
on the ground that prompt payment of a part of their demand may 
be more beneficial to them than it would be to insist on their rights 
and enforce payment of the whole. Even where the debtor is per- 
fectly solvent, and sure to pay at last, this often is so. Where the 
credit of the debtor is doubtful it must be more so. I had per- 
suaded myself that there was no such long-continued action on this 
dictum as to render it improper in this house to reconsider the 
question. I had written my reasons for so thinking; but as they 
were not satisfactory to the other noble and learned lords who heard 
the case, I do not repeat them nor persist in them. 

I assent to the judgment proposed, though it is not that which I 
had originally thought proper. 

Appeal dismissed with costs. 

Concurring opinions were delivered by Lords Watson and 
Fitzgerald. 1 

1 See note to Goddard t. O'Brien, 21 Am. Law Beg. (N. S.) 639. 



RECENT AMERICAN DECISIONS. 

Supreme Judicial Court of Massachusetts. 

DODD v. JONES. 

A contract to assign an insurance policy to the purchaser of the insured property 
is a contract of sale, and the measure of damages for breach thereof is only that 
amount necessary to procure a policy for the remainder of the time it had to run, 
not the value of the house, which burned down while the promisee relied upon the 
fulfilment of the contract and neglected to insure. 

Action of contract to recover for the non-assignment of a certain 
fire insurance policy. The facts appear in the opinion. At the 
trial below the verdict was for plaintiff in the sum of $5.94, the 
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amount it would have cost to procure insurance for the unexpired 
term of the policy. Plaintiff excepted. 

A. L. Murray and D. F. Kimball, for plaintiff. 

U. C. Gilman, for defendant. 

The opinion of the court was delivered by 

Allen, J. — The defendant sold a house to the plaintiff, and 
agreed to assign to her a policy of insurance he held upon it. He 
did not assign it, although several times requested by the plaintiff, 
but promised to do so, and gave some excuse for not having done 
it. The plaintiff procured no insurance upon the house. Nearly 
six months after the conveyance of the house to the plaintiff, and 
about three weeks after the last demand upon the defendant for an 
assignment, the house was injured by fire. 

The plaintiff declares in contract upon the agreement to assign 
the policy, alleging that it became void by reason of the neglect of 
the defendant to perform his agreement, and that the plaintiff was 
deprived of the benefit of the insurance, and seeks to recover the 
amount that might have been recovered upon the policy for the loss 
by fire. At the trial the court held that the plaintiff could not 
recover for damages resulting from the burning of the house, nor 
for other damages more than it would have cost to procure insur- 
ance for the unexpired term of the policy. The instructions given 
were clearly correct. 

The agreement was not a contract of insurance but of sale ; and 
the measure of damages for the breach of it was the value of the 
thing sold. A sum that would procure a similar policy, and thus 
place the plaintiff in the position she would have been in had there 
been no breach of the contract, would indemnify her, and she can- 
not elect to go without insurance and hold the defendant as insurer. 
Damages resulting from the burning of the building are not the 
direct and natural consequence of the breach of the defendant's 
contract, and could not have been contemplated by the parties as 
included in it. The natural consequences of the failure of the 
defendant to perform his contract would be that the plaintiff would 
procure another policy of insurance, and she cannot charge the 
defendant with the consequences of her neglect to do that : Loker 
v. Damon, 17 Pick. 284 ; Miller v. Mariners' Church, 7 Greenl. 
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51 ; Grindle v. Eastern Express Co., 67 Me. 317 ; Hoadley 
Northern Transportation Co., 115 Mass. 304. 

Exceptions overruled. 



There is a broad distinction between 
the measure of damages for a tort and for 
breacli of contract. " The wrongdoer," 
says Judge Sutherland, (1 Damages 
74), "is answerable for all the in- 
jurious consequences of his tortious act, 
which according to the usual course of 
events and the general experience, were 
likely to ensue, and which therefore 
when the act was committed he may 
reasonably be supposed to have foreseen 
and anticipated. But for breaches of 
contract the parties are not chargeable 
with damages on this principle. What- 
ever foresight at the time of a breach the 
defaulting party may have, of the prob- 
able consequences, he is not generally 
held for that reason to any greater re- 
sponsibility ; he is liable only for the 
direct consequences of the breach ; such 
as usually occur from the breach of such 
a contract, and such as were within the 
contemplation of the parties when the 
contract was entered into, as likely to 
result from a breach : " Hadley v. Bax- 
endale, 9 Exch. 341 ; Candee v. Western 
U. Tel. Co., 34 Wis. 479. 

Thus on failure to give a lease and 
possession in accordance therewith as 
agreed, held, that damages could not be 
recovered for injuries to goods packed 
up and stored to await possession, nor 
for profits lost while they were so packed 
and withheld from exposure for sale. 
This was on the ground that the breach 
did not necessarily prevent a sale or 
result in injury by storage in an im- 
proper place : Lowenstein v. Chappell, 
30 Barb. 421. See also Horner v. Wood, 
15 Barb. 371 ; Cuddy v. Major, 12 Mich. 
368 ; Masterton v. Mayor, 7 Hill. 61 ; 
Story v. N. Y. Railroad Co., 6 N. Y. 
85 ; Bridges v. Stickney, 38 Me. 361 ; 
Barnard v. Poor, 21 Pick. 378 ; Fox v. 
Harding, 7 Cush. 516; Clare v. May- 



nard, 6 Ad. & El. 519; Walker v. 
Moore, 10 B. & C. 416; Lawrence v. 
Wardwell, 6 Barb. 423; Williams 
v. Reynolds, 6 B. & S. 493 ; Harper v. 
Miller, 27 Ind. 277 ; Walsh v. Chicago, 
{re, Railroad Co., 42 Wis. 23 ; Brown 
v. C, M. $• St. P. Railroad Co., Wis. 
I». News, Feb. 2, 1882 ; Griffin v. Col- 
ver, 16 N. Y. 489 ; Alder v. Keighley, 
15 M. & W. 117 ; Hammer v. Schoen- 
felder, 47 Wis. 455 ; Messmore v. N. 
Y. S. #• L. Co., 40 N. Y. 422. 

But while one who breaks a contract 
is not liable for remote or speculative 
damages, although susceptible of proof, 
or deducible from his non-performance, 
he is liable for damages directly resulting 
from his breach, and which may be con- 
templated or presumed likely to result 
therefrom : Miller v. Mariners' Church, 
7 Me. 51 ; True v. International Tel. 
Co., 60 Me. 9, 25 ; Bartlett v. W. U. 
Tel. Co., 62 Me. 209. Thus where in 
consequence of the unreasonable delay 
of a carrier in delivering plaintiff's ac- 
count against a third person, it became 
barred by the Statute of Limitations, the 
carrier was held liable for the amount of 
the account : Favor v. Philbrick, 5 N. 
H. 358. Where an express company 
received from plaintiff a promissory note 
against a third person which they agreed 
to collect of the maker, but during the 
company's negligent delay in pressing 
the collection, the maker failed and the 
note became worthless, the company 
were held for the amount of the note : 
Know v. U. S. fr C. Ex. Co., 55 N. 
H. 348 ; Parks v. Alta Col. Tel. Co., 
13Cal. 422; Bryant v. Am. Tel. Co., 
1 Daly 575. And while the loss of 
another's money received for transporta- 
tion by a carrier, without reasonable 
knowledge of the purpose for which it is 
sent will lay the carrier under obligation 
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merely to refund the principal sum with 
interest ; still when it is seasonably sent 
for the specific purpose of paying the 
sender's premium oil his life policy which 
will lapse if the money be not paid at 
the particular time and the carrier is 
reasonably informed iii relation to the 
premises, and has a reasonable time to 
perform the duty undertaken, but neg- 
ligently fails to perform it, the law 
will justly hold him primarily at 
least for the net value of the policy 
which lapsed in consequence of his neg- 
ligence. From their knowledge of the 
special circumstances both parties must 
be presumed to have contemplated such 
consequences when the money was de- 
posited with the carrier : Grindle v. 
Eastern Ex. Co., 67 Me. 317. But this 
rule is limited by another. The law 
makes it incumbent upon a person for 
whose injury another is responsible, to 
use ordinary care and take all reasonable 
measures within his knowledge and 
power, to avoid the loss and render the 
consequences as light as may be. It will 
not permit him to reeover for losses that 
such care and means might have pre- 
vented : Loker v. Damon, 17 Pick. 284 ; 
French v. Vining, 102 Mass. 132 : East- 
man v. Sanborn, 3 Allen 594 ; Sherman 
v. Fall River I. Works, 2 Id. 524 ; Scott 
v. Boston, Src, Steamboat Co., 106 Mass. 
468 ; Sutherland v. Wyer, 67 Me. 69 ; 
Hamilton v. McPherson, 28 N. T. 72, 
77 ; Milton v. Hudson R. S. Co., 37 Id. 
210 ; Mather v. Butler Co., 28 la. 253 ; 
Simpson v. Keokuk, 34 Id. 568. 

Now, as suggested in the principal case 
and the Grindell Cases, supra, some insur- 
ance companies are accustomed to rein- 
state the assured without expense, in case 
of accidental lapse, especially when the 
policy has run but a short time. All of 
them will re-insure on payment of a pre- 
mium based on increased age, if, on re- 
examination, the health of the assured 
remains unimpaired. It is incumbent 
on the assured to protect himself from 
loss by procuring reinstatement or rein- 



surance, if he has a reasonable time and 
opportunity to do so. Of course, should 
he die so quickly after the lapse of the 
policy that he had not a reasonable time 
or opportunity to protect himself from 
loss by the lapse, then, probably, the 
person causing the loss would be liable 
for the full amount of the policy. These 
views apply, in substance, to tire as well 
as life insurance. 

Perhaps the most interesting applica- 
tion of the rule that a party injured by 
breach o'f contract must use reasonable 
diligence to protect himself from loss, 
and can only recover damages for such 
injury as he can not, by the exercise of 
reasonable diligence, prevent, is to the 
case of a broker who buys or sells for a 
customer stocks or grain upon future de- 
livery, and wrongfully closes out the 
" deal " to the injury of the customer. 
For example, a broker buys 100,000 
bushels of grain to be delivered to him 
for his customer within sixty days — 
whenever called for. The customer 
keeps his margins good, but the broker 
wrongfully sells him out. Here the 
broker has been holding for his customer 
not an insurance policy, but a contract 
of sale of grain for future delivery. His 
agreement with his customer is to hold 
this contract until the time expires or 
the customer directs him to dispose of 
it ; providing, of course, that ample 
margins are deposited. He has wrong- 
fully disposed of that contract, to the 
loss of his customer's possible profits. 
What is the measure of damages ? The 
amount of the margins ? The value of 
the grain, or the value of the contract 
to deliver it ? 

In Illinois a party employed another 
to purchase a quantity of grain for him 
and to advance the money for the pur- 
pose, and to sell the same as directed, 
the former depositing with the latter a 
sum of money to secure him against loss 
in advancing the means to make the 
purchase, in case the price of grain 
should decline before it was sold. The 
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party making the purchase did not obey 
instructions in making the sale of the 
grain, but sold at a. loss. It was de- 
cided that the money deposited as an 
indemnity could be recovered uudcr the 
common counts in assumpsit ; it was not 
necessary to declare on the special con- 
tract which had been violated, as noth- 
ing remained to be done under it The 
party making the purchase having dis- 
obeyed instructions in making the sale, 
he thereby lost his lien upon the money 
deposited with him as an indemnity 
against loss : Jones v. Marks, 40 111. 
314. Oldershaw v. Knoivles, 101 111. 
117, appears to be to the same effect, 
while in Denton v.. Jackson, 106 111. 433, 
it is decided that in case of a wrongful 
sale by the broker he will be bound to 
" make good " the purchaser's loss, and 
" such purchaser may in such case re- 
cover of him the full amount deposited 
as margins." In each of these cases the 
action appears to have been assumpsit 
for money bad and received, designed 
simply to recover the margins, without 
reference to any possible profits that 
might have resulted had the " deal " 
been kept open. It is noteworthy, too, 
that there is no discussion by the court 
as to what is the proper measure of dam- 
ages in either of the cases. 

Here the measure of damages is the 
amount of margins put up. But there 
are several considerations which make 
this appear somewhat inequitable. For 
example, suppose the broker, on behalf 
of the customer, had agreed to buy 
100,000 bushels of wheat, to be deliv- 
ered in three months, and paid for at 
one dollar per bushel. Suppose that 
wheat dec-lines to ninety cents in thirty 
days, thereby necessitating the customer 
to put up as margins $10,000, which he 
docs, but is, notwithstanding, " closed 
out" by his broker. This act of the 
broker is wrongful, and, according to 
the foregoing decisions, he is liable to 
his customer for the $10,000. But sup- 
pose that, throughout the remainder of 



the three months, wheat steadily de- 
clines until it reaches seventy-five cents 
per bushel. This decline would have 
compelled the customer to "put up" 
§15,000 more— $25,000, in all— which 
would have been lost when the time for 
delivery expired. In such a case as 
this, the " wrongful " act of the broker 
would, instead of producing a loss, 
really work a benefit — a saving of 
$15,000. Is lie, nevertheless, to be 
mulcted in $10,000 damages ? If a 
rule of damages is sound, that will pro- 
duce such a result as this, there would 
seem to be something of truth in the 
remark of Mcphistopheles, in Faust, 
that " Reason is nonsense ; Bight, an 
impudent suggestion." It may be 
questioned, too, whether money had 
and received lies in such a case. Chitty 
writes thus : " But the count for money 
had and received is not maintainable, if 
a contract has been in part performed 
and the plaintiff has derived some benefit, 
and by recovering a verdict the parties 
cannot be placed in the exact situation 
in which they originally were when the 
contract was entered into:" 1 Plead- 
ings 355. This proposition of law is 
sustained by the cases of Hunt v. Silk, 
5 East 449, and Seal v. Blandford, 2 
Young & J. 278. Now, in the case 
supposed, would a judgment for $10,000 
— the amount of the margins lost — place 
the parties in statu quo f Clearly it 
would not; because the broker's con- 
tract with his customer to keep the deal 
open for him has been partly performed. 
The customer has for thirty days derived 
the benefit of having control of the pro- 
perty and all possibility of a rise in the 
market during thirty days' time. The 
broker would not, by the judgment, he 
restored to the control of the wheat dur- 
ing the thirty days it was controlled by 
his customer, nor would any equivalent 
for the loss of this thirty days' control 
be given the broker. And if he had 
had control he could, perhaps, have sold 
and saved himself from all, or part, at 
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least, of the loss by the decline. And 
when the broker "closed out" the 
"deal" he did not keep the $10,000 
margins. They were paid to the other 
party to the transaction — the man from 
ivhom the wheat was bought. If, now, 
the broker pays the $10,000 judgment 
against him, instead of being left in 
statu quo, he will have lost a large sum 
of money. " By recovering a verdict " 
for $10,000 the parties will by no means 
' ' be placed in the exact situation in 
which they originally were when the 
contract was entered into. " How , then , 
will the action for money had and re- 
ceived lie, according to Chitty's rule in 
such a case ? 

Markham v. Jaudon (decided in New 
York in 1869), 41 N.Y. 235, laid down 
a different measure of damages. That 
was a case where the defendants, stock- 
brokers, at the request of plaintiff, and 
for him, but in their own names and 
with their own funds, purchased certain 
stocks, he depositing with them a " mar- 
gin" of ten per cent., which was to be 
"kept good," they "carrying" the 
stocks for him. It was decided, two 
judges, Grovek and Woodkuff, dis- 
senting, that the legal relation created 
between the parties by this transaction 
was neeessarily that of pledgor and 
pledgees, the stock purchased being the 
property of the plaintiff, and in effect 
pledged to the defendants as security for 
the repayment of the advances made by 
them in the purchase ; and that a sale of 
such stock by them except upon judicial 
proceedings, or after a demand upon him 
for the repayment of such advanced and 
commissions, and a reasonable personal 
notice to him of their intention to make 
such sale, in case of default in pay- 
ment, specifying the time and place of 
sale, is a wrongful conversion by them 
of the property of the plaintiff. Held, 
further, that in an action by the 
plaintiff against defendants for dam- 
ages on account of such conversion, 
the proper measure of recovery was 



the highest market price between the 
time of the conversion and the trial 
(citing Romaine v. Allen, 26 N. Y. 309; 
Scott v. Rogers, 31 Id. 676 ; Burt v. 
Dutcher, 34 Id. 493.) This was treat- 
ing the broker's conduct in the light of a 
tort rather than as a mere breach of an 
implied contract to buy certain stocks 
and hold them for the benefit of the cus- 
tomer so long as the latter should desire, 
and keep his " margins" good. 

Another case giving what appears to 
be a sounder view, of this subject is 
Baker v. Drake, 53 N. Y. 211. . The 
New York court had in several cases ex- 
pressed its willingness to re-examine its 
ruling in Markham v. Jaudon, 41 N. Y. 
235. In Mathews v. Coe, 49 N. Y. 57, 
Judge Chukch distinctly said that an 
unqualified rule giving a plaintiff in all 
eases of conversion the benefit of the 
highest price to the time of trial could 
not be upheld upon any sound principle 
of reason or justice, and that the New 
York court did not regard the rule to be 
so firmly settled by authority as to be 
beyond the reach of review, whenever 
an occasion should render it neces- 
sary. 

In Baker v. Drake, stock was bought by 
defendants, plaintiff putting up margins 
to secure them from loss. Defendants 
sold out plaintiff wrongfully, and the 
lower court awarded as damages the 
difference between the price at which 
the stock was sold, and the highest price 
at which it could have been sold between 
the time of the actual sale and the trial. 
Of this sum the court say : " This enor- 
mous ameunt of profit, given under the 
name of damages, could not have been 
arrived at except upon the unreasonable 
supposition,unsupported by any evidence, 
that the plaintiff would not only have 
supplied the necessary margin and 
caused the stock to be carried through 
all its fluctuations until it reached its 
highest point, but that he would have 
been so fortunate as to seize upon that 
precise moment to sell, thus avoiding the 
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subsequent decline, and realizing the 
highest profit which could have possibly 
been derived from the transaction by 
one endowed with the supernatural 
power of prescience." Baker v. Drake, 
supra. 

As to what was the proper indemnity 
the court said : " The plaintiff did not 
hold the stocks as an investment, but the 
object of the transaction was to have the 
chance of realizing a profit by their sale. 
He had not paid for them. The defend- 
ants had supplied all the capital em- 
barked in the speculation, except the 
comparatively trifling sum which re- 
mained in their hands as margin. 
Assuming that the sale was in vio- 
lation of the rights of the plaintiff, 
what was the extent of the injury in- 
flicted upon him ? He was deprived of 
the chance of a subsequent rise in price. 
But this was accompanied with the cor- 
responding chance of a decline, or, in 
case of a rise, of his not availing him- 
self of it at the proper moment ; a con- 
tinuance of the speculation also required 
him to supply further margin, and 
involved a risk of ultimate loss. If 
upon becoming informed of the sale he 
desired further to prosecute the adven- 
ture and take the chances of a future 
market, he had the right to disaffirm the 
sale and require the defendants to replace 
the stock. If they failed or refused to 
do this, his remedy was to do it himself 
and charge them with the loss reason- 
ably sustained in doing so. The ad- 
vance in the market price of the stock 
from the time of the sale up to a reason- 
able time to replace it after the plaintiff 
received notice of the sale, would afford 
a complete indemnity. Suppose the 
stock, instead of advancing, had declined 
after the sale, and the plaintiff had re- 
placed it, or had full opportunity to 
replace it, at a lower price, could it be 
said that he sustained any damage by the 
sale. Would there be any justice or 
reason in permitting him to lie by and 
charge his broker with the result of a 



rise at some remote subsequent period f 
If the stocks had been paid for and 
owned by the plaintiff, different consid- 
erations would arise, but it must be 
borne in mind that we are treating of a 
speculation carried on with the capital 
of the broker, and not of the customer. 
If the broker has violated his contract 
or disposed of the stock without author- 
ity, the customer is entitled to recover 
such damages as would naturally be 
sustained in restoring himself to the 
position of which he had been deprived. 
He certainly has no right to be placed 
in a better position than he would be in 
if the wrong had not been done." Ba- 
ker v. Drake, 53 N. Y. 217. The court 
intimated also that this was the proper 
rule of damages no matter whether the 
action was on the contract broken or for 
the tort. 

The rule laid down in Baker v. 
Drake appears to be reasonable and 
right. Should it not be applied in cases 
like those cited in Illinois where it is 
sought to recover the margins deposited f 
Its application to such cases would ap- 
pear to be sustained by the principle so 
clearly stated by Field (Law of Dam- 
pp. 19-20). " It is the duty of a party 
to protect himself from the injurious con- 
sequences of the wrongful act of another, 
if he can do so by ordinary effort and 
care, or at a moderate expense, for 
which effort and expense he may charge 
the wrongdoer. And where by the use 
of such means he may prevent loss he 
can only recover for such loss as could 
not thus be prevented." And again, p. 
131: " The principle applies whether 
the plaintiff '8 negligence contributed to 
the injury, or whether by his subsequent 
negligence and failure to use reasonable 
means to prevent the consequences of an 
injury, the loss is greater than it would 
otherwise have been. In either case 
he cannot recover for loss caused 
by his own fault." Field, Law of 
Damages, p. 131 ; see also Mather v. 
Butler Co., 28 la. 253; Simpson r. City of 
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Keokuk, 34 Id. 253 ; Jones v. Van Pat- Me. 9 ; Dobbins v. Duqutd, 65 111. 
ten, 3 Ind. 107 : Benton v. Fay, 64 111. 464, 467. 

417 ; Parsons v. Sutton, 66 N. Y. 92; Adelbeet Hamilton. 

True v. International Tel. Co., 60 Chicago. 



Supreme Court of Kansas. 
HUMMER et al. v. LAMPHEAR. 

An action can he maintained on a domestic judgment, although it is in full force 
and effect, and the time within which an execution can issue has not expired. 

Error from Jackson County. 
Hudson ft Tufts, for plaintiff in error. 
Martin ft Orr, for defendants in error. 

Horton, C. J. — The facts in this ease are as follows : On June 
17th 1876, the Perpetual Building and Saving Association recovered 
in the District Court of Atchison county a judgment against John 
P. and Matilda W. Hummer for the sum of $331.08, bearing inter- 
est at nine per cent, per annum. June 6th 1881, an execution was 
issued upon this judgment. This was returned wholly unsatisfied 
as to the building and saving association. On September 13th 
1882, the judgment was assigned and transferred to A. H. Lam- 
phear, who is now the owner thereof. On September 28th 1882, 
an alias execution was issued upon the judgment, directed to the 
sheriff of Jackson county, Kansas, and this execution was also 
returned unsatisfied. On November 24th 1883, A. H. Lam ph ear 
brought his action in the District Court of Jackson county against 
John P. and Matilda W. Hummer, upon the judgment in favor of 
the building and saving association of June 17th 1876, and 
alleged in his petition that the judgment was in full force and 
effect ; that John P. and Matilda W. Hummer had no personal 
property within the state of Kansas subject to execution, nor the 
legal title to any lands or real estate in said state subject to execu- 
tion ; that Matilda W. Hummer was the owner of an equitable 
interest in a quarter section of land lying in Jackson county, state 
of Kansas, the legal title to which was in the state of Kansas, to 
secure the sum of $676.30, with interest from June 17th 1882, at 
ten per cent, per annum ; that upon payment of this amount and 
interest, the state was ready and willing to give a deed or patent 
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